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Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 21 January 1976, an Adm nistrative Law Judge of
the United States Coast Guard at New York, New York, suspended
Appellant's license for three nonths outright plus six nonths on
fifteen nonths' probation upon finding himguilty of m sconduct.
The specifications found proved allege that while serving as
Operator on board the tug SACHEM w th the barge THE CLYDE in tow,
under authority of the license above captioned, on or about 26 July
1975, Appellant did, while said vessels were on Lake FErie,

FI RST, wongfully navigate the barge THE CLYDE w thout
navigation lights displayed as required by the Geat Lakes Rul es of
t he Road, and

SECOND, wrongfully navigate the tug SACHEM wi t hout keeping a proper
| ookout as required by the G eat Lakes Rules of the Road.

At the hearing, Appellant was represented by professiona
counsel and entered a plea of not guilty to the charge and each
speci fication.

The Investigating Oficer introduced in evidence the testinony
of four wi tnesses, two stipulations, and three exhibits.

I n defense, Appellant, after nmaking notions at the conpletion
of the Investigating Oficer's presentation, rested.

Fol |l owi ng the hearing, the Judge rendered a witten decision
in which he concluded that the charge and both specifications had
been proved. He then served a witten order on Appellant
suspending all docunents, issued to Appellant, for a period of
three nonths outright plus six nonths on fifteen nonths' probation.

The entire decision and order was served on 26 January 1976.
Appeal was tinely filed on 23 February 1976.



FI NDI NGS OF FACT

On 26 July 1975, Appellant was serving as Qperator of the
uni nspected tug SACHEM and acting under authority of his |icense
while the vessel was in the port of Marbl ehead, Chio. The tug was
i n Marbl ehead to pick up the barge THE CLYDE, which was | oaded with
a cargo of stone, for a voyage to Huron, Chio. At the time of the
SACHEM s arrival in Marbl ehead the wind was fromthe northeast with
gusts to 25 mles per hour, and seas were four to six feet.
Visibility was unlimted. The barge THE CLYDE was noored w th her
bow at the inner end of the slip, with two |ight barges noored
abreast of each other and aft of THE CLYDE. THE CLYDE was noored
only by a stern line since the bow |ine had broken | oose due to the
severe weat her, and the bow was swi nging out into the slip. After
t he SACHEM noved one |ight barge to the opposite side of the slip,
two of its crewren went aboard the other |ight barge and fromthere
junped onto THE CLYDE's stern. The towing bridle fromthe tug was
t hen passed to those crewnen by heaving lines and secured to the
port and starboard towing bits. No attenpt was made to pass
portable running lights to the barge. The crewnen than junped
approxi mately four feet back to the tug so that the barge could be
towed stern first out of the slip before she coul d damage the ot her
barges. At approximately 2:40 AAM the tug and tow proceeded on a
voyage to Huron, Onio.

Approximately twenty mnutes after the tug and tow left the
slip, the tug engines were put in neutral and the SACHEM
i medi ately | ost headway. Joseph Turner, w nchman and deckhand,
t hen stepped out of the deckhouse on the main deck, |ooked aft, and
saw a cabin cruiser which he believed was across the towine and
continuing on its journey. The vessel which TURNER observed was
not identified. TURNER went to the pilot house where he and
Appel I ant observed the cabin cruiser which appeared to proceed on
its way. Appel lant then put the engines ahead and the tug
conti nued to Huron.

Followng the arrival of the tug and tow in Huron, it was
di scovered that, at approximately the time of the sighting of the
cabin cruiser, a cabin cruiser had attenpted to cross between the
tug and barge, had hung up on the tow ine, and had been run down by
t he barge. Four persons aboard the cabin cruiser died as a result
of the collision. The unlit barge was not sighted by anyone aboard
the cabin cruiser until after it was caught on the tow i ne.

At no time during the voyage of the SACHEM and THE CLYDE was
any crew nenber assigned to stand as | ookout.

BASES OF APPEAL
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This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. It is urged that:

1. "The specifications as charged do not conform to the
requi rements of 46 CFR 5.05-17(b)(1) and do not neet their
pur pose of appraising Appellant of the offenses of which he is
charged, so as to enable him to adequately prepare his
def ense;

2. No statute or regulation requires navigation lights on a
barge on the G eat Lakes when bei ng towed;

3. Under the special circunstances which existed, there is no
requi rement for navigational |ight placenent on the barge THE
CLYDE

4. There was no failure of proper |ookout, since the smal
craft that was to be seen was indeed actually seen.™

APPEARANCE: Foster, Meadows, and Ballard, Detroit, M chigan;
Raynmond A. Ballard, Esq.

CPI NI ON
I

Appel  ant contends that the first specification is deficient
inthat it does not specify the particular statutory or regulatory
provi sion under which he is charged. An exam nation of the
specification, in terns of the requirenents contained in 46 CFR
5.05-17(b), cited by Appellant, reveals that all necessary el enents
for an adequate specification are present. The basis for
jurisdiction is stated as "while serving as Operator aboard the
uni nspected tug SACHEM with the barge THE CLYDE in tow, under

authority of the captioned docunents.” The date and place of
of fense are stated as "on or about 26 July 1975, while said vessels
were on Lake Erie." The statenment of the facts constituting the

of fense appears as "wongfully navigate the Barge THE CLYDE w t hout
the navigation lights displayed as required by the Geat Lakes
Rules of the Road." This |ast passage sufficiently defines the
offense to enable Appellant to prepare his defense. Because the
hol der of an Operator's license is charged with the know edge of
the Rules of the Road applicable to the waters over which he
operates (46 CFR 187.20-10(a)(1)), reference to the body of rules,
conbined with a description of the offense, gives him adequate
notice of the offense with which he is charged.
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It is not necessary to rule on Appellant's argunent that the
definition of "canal boats" in 33 CFR 90.19a is |limted by its own
terms to that section in which it appears. The analyses of the
rel ati onship between 33 CFR 90. 19a and 90. 19 provi ded by both the
Adm ni strative Law Judge and Appellant are m splaced. All parties
concerned failed to recognize that no recourse to regulations is
necessary in determning what lights were required to be carried by
the CLYDE

Contrary to Appellant's contention that no statute or
regulation is applicable, the requirenents for lights to be carried
on the CLYDE may be found at 33 U S.C. 255, which reads as foll ows:

"A sailing vessel under way and any vessel being towed
shall carry the side lights nentioned in section 252 of this
title.

A vessel in tow shall also carry a small bright Iight
aft, but such light shall not be visible forward of the beam"”
(enphasi s added)

The findings of fact support a conclusion that Appellant acted
in violation of 33 U S.C. 255.

Appel | ant seeks to invoke Rule 27 of the G eat Lakes Rul es of
the Road (33 U S.C. 292) as a justification for his enbarking upon

the voyage without the required |ight. He contends that it was
necessary in the interest of protection of property, to nove THE
CLYDE away from the slip where it had been noored. It is not

necessary to determne whether it was necessary to determne
whether it was necessary to nove the vessel, because Appellant did
nore than nerely nove it clear of the imedi ate danger. THE CLYDE
was towed from Marbl ehead, Onhio, to Huron, Chio, a distance of
several mles. A though Rule 27 does authorize departure fromthe
rules in order to avoid i nmedi ate danger, this cannot be read as
permtting Appellant to create a serious and continui ng danger by
departing on a voyage at night with an unlighted barge in tow.
Once the tug and barge were clear of the slip, the i medi ate danger
to the vessels, dock, and conveyer system adjacent to the slip
t er m nat ed. Upon termnation of the imediate danger it
i mredi ately becane incunbent upon Appellant to conply with the
Rul es of the Road.

|V
Appel l ant's argunents concerning the adequacy of the second
specification are generally covered in part | of this opinion.
Although no one rule or regulation expressly requires the
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stationing of a | ookout, the rules of navigation should be famli ar
enough to an experienced |licensed perator that they do not have to
be spelled out in order for himto know what duty he is charged
wi th breaching. To charge that Appellant "did...wongfully operate
the tug SACHEM w thout keeping a proper |ookout..." sufficiently
apprises himof the offense with which he is charged.

Vv

Finally, Appellant argues, "The absence of a |ookout
specifically assigned as such with no other duties is not required
under the rules or the law, if what is to be seen is actually
seen."

This argunent is without nerit in this case because the record
clearly indicates that what was to be seen was not seen by anybody
on the SACHEM A witness at the hearing related how he observed a
cabin cruiser "clear the tow line and proceed on its journey."
(R 30) Wat was to be seen was a cabin cruiser which never cleared
the tow line, but, rather, hung up on the tow line and was run down
by the tow.

The timng of the observation of the cabin cruiser crossing
the towine is also significant. Wen asked where he first saw t he

boat, the wi tness responded, "I first sawit when | stepped out the
gal l ey door, and just crossed our tow line." (R 51) The sane
W tness |later added, "I think he had crossed. 1'lI|l be safe to say

he was across it when | first saw him" (R 51)

It is apparent that whatever was seen from the tug was not
seen until it was too late to take any action to prevent a m shap.
This fortuitous sighting of a cabin cruiser by a crew nenber
enroute from the galley to the bridge does not establish the
presence of an adequate | ookout under the circunstances.

\

The order of the Adm nistrative Law Judge provides that, in
addition to the captioned |icense, "MV SS#376-20-4915" was
suspended. There is no indication in the record that the described
Merchant Mariner's Docunment exists. Further investigation of this
matter reveal ed that the Merchant Vessel Personnel Division, Ofice
of Merchant Vessel Safety, United States Coast Guard Headquarters,
has no record of a Merchant Mariner's Docunent having ever been
i ssued to Appell ant.

At the start of the hearing, Appellant was advised that the
hearing is solely concerned wwth his right to hold his Operator's
Li cense and the endorsenents thereon. (R 3) No reference was
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made to any Merchant Mariner's Docunent which may be issued to
Appel | ant . This advice was consistent with the charge sheet
(CG 2639), served on Appellant, on which all references to a
Merchant Mariner's Docunment were crossed out.

Therefore, the order may properly inpose sanctions against
Appel lant's |icense only.

CONCLUSI ON

Al t hough i nmproperly characterized by the Investigating Oficer
and the Adm nistrative Law Judge, due to their application of the
incorrect regulation, the first specification was sufficient, both
in terns of 46 CFR 5.05-17 (b) (1) and in apprising Appellant of
the offense with which he was charged. Appellant was guilty of
failure to equip the barge THE CLYDE wth navigation lights as
required by Rule 6, Geat Lakes Rules of the Road (46 U.S. C. 225).

The special circunstance rule does not provide Appellant with
an adequate defense for his failure to equip the barge wth
navi gation lights for the duration of a voyage from Marbl ehead,
Chi o, to Huron, Onio.

Al though no statute or regulation expressly requires the
keepi ng of a proper |ookout, that requirenent is a well-established
rule of navigation. Appellant is guilty of failure to maintain an
adequat e | ookout under the circunstances.

ORDER

The order of the Adm nistrative Law Judge dated at New York,
New York, on 21 January 1976, is AFFIRVED insofar as it applies to
Operator's License No. 04805. The remainder of the Oder is
VACATED for the reasons noted above.

E. L. PERRY
Vice Admral, U S. Coast Cuard
Vi ce Commmandant

Si gned at Washington, D. C., this 20th day of July 1976
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